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 1.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD P 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY NORRIS CANYON 
ESTATE OWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 

Defendant Norris Canyon Estate Owners Association (“Norris Canyon”) filed a motion for 

summary judgment seeking a judgment against Plaintiff as to both Norris Canyon and Securitas 

Security Services USA, Inc. (“Securitas”). In addition, Securitas filed a joinder with this motion 

and included a separate statement of material facts. Securitas’ joinder is proper. Therefore, the 

Court’s ruling will apply equally to both Norris Canyon and Securitas.  

After this Court’s ruling on the motions for judgment on the pleadings, the only remaining 

cause of action against the Norris Canyon and Securitas is for negligent misrepresentation by 

the security guard. One of the elements of a negligent misrepresentation claim is reliance on the 

misrepresentation. (Hydro-Mill Co., Inc. v. Hayward, Tilton & Rolapp Ins. Associates, Inc. (2004) 

115 Cal.App.4th 1145, 1154) As explained below, the deposition testimony of Plaintiff Eugene 

Spencer shows that he did not rely on the misrepresentation by the security guard when 

performing his work on the day of the incident (September 18, 2013). Therefore, summary 

judgment should be granted in favor of the moving defendants.  

Plaintiff testified that the standard procedure during an eviction was to arrive early and 

then wait for the sheriff to arrive and conduct their legal proceedings. (Spencer depo at 134:11-

14,178:23-179:25.) Then, the sheriff either gains access to the house by an unlocked door or by 

an occupant letting them in. (Id. at 179:8-12.) However, if the sheriff cannot gain access then 

Plaintiff (and his coworkers) facilitate access. (Id. at 179:13-14.) Plaintiff also stated that they do 

not go into the house until instructed to do so by the sheriff. (Id. at 179:14-16.) Finally, Plaintiff 

testified that under the standard procedure, when the house is occupied those occupants are 

given about 15 minutes to get some personal belongings together before the house is secured 

and the locks changed. (Id. at 179:16-20.)  

Plaintiff also testified about what happened on the day of the incident. Plaintiff and his 

co-worker Lenny arrived at the property and waited for the sheriffs to arrive. (Spencer depo at  

178:1-11; 180:1-5.) After the sheriffs arrived, the sheriffs did their job, which included knocking 

and pounding on the door and saying “Sheriff’s department” at least two times. (Id. at 180:21-24; 

181:23-183:16, 184:5-7.) Soon after the announcement by the sheriffs, one of the sheriffs told 

Plaintiff to have his guy drill out the door. (Id. at 184:15-24.) Plaintiff then instructed his co-

worker Lenny to drill out the front door. (Id. at 184:25-185:6.) While Lenny was drilling out the 

door, Plaintiff spoke with Heidi Rivera who had recently arrived at the property. (Id. 188:3-11.) 

After speaking with Heidi Rivera, Plaintiff walked up to Lenny to check on the progress and also 

to tell Lenny to be mindful. (Id. at 188:11-20.) It was at this time that Plaintiff was shot. (Id. at 

188:19-20.)  
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Plaintiff’s testimony shows that he and Lenny followed the standard procedures for an 

eviction on the day of the incident. The testimony does not show that Plaintiff altered the 

standard procedure because he was told that the occupants of the house had already moved 

out.  

In addition, reasonable inferences of the testimony show that Plaintiff was not convinced 

that the property was vacant. For example, Plaintiff testified that while the sheriff was 

announcing their arrival, he was “trying to determine, if in fact, the occupant had moved out.” 

(Spencer depo at 183:10-12.)  

In opposition, Plaintiff argues that there was a different procedure for occupied and 

unoccupied properties. However, the cited testimony does not support this conclusion. Plaintiff 

relies on his testimony from the day before the incident. The day before the incident, Plaintiff 

had arrived at the property with a co-worker, determined the property was occupied and refused 

to enter the property. (Spencer depo at 109:19-110:2; 117:22-120:5.) Plaintiff’s testimony about 

the previous visit to the property does not explain what Plaintiff would do during an eviction with 

the sheriff’s department present. Nor does Plaintiff explain why they would refuse to enter a 

property during an eviction if the property was occupied when there are procedures in place for 

an occupied property such as giving the occupants some time to collect personal belongings.  

Plaintiff’s argument that the defendants are relitigating issues that the Court previously 

ruled upon fails. In ruling on the motion for judgment on the pleadings, the Court considered 

only the allegations in the complaint. Now, however, on a motion for summary judgment the 

Court considers the evidence presented to it.  

Plaintiff and co-defendants Ghoneim and Chiba present arguments that appear designed 

to show that the defendants acted negligently. The only pending claim against these defendants 

is for negligent misrepresentation and the Court is thus focused on facts and arguments relating 

to the claim for negligent misrepresentation. Arguments on other theories of liability are not 

relevant to this motion for summary judgment.  

Plaintiff’s objections to evidence of the declaration of Edward Rodzewich at paragraphs 

11, 12, 13 and 14 where Rodzewich summarizes Plaintiff’s deposition testimony are sustained 

as hearsay.  

The defendants have shifted their burden with the deposition testimony of Eugene 

Spencer, which shows that he followed the standard procedure on the day of the incident and 

thus, Plaintiff did not rely on the statement from the security guard. The evidence cited by 

Plaintiff in opposition to this motion does not create a triable issue of material fact. Therefore, 

summary judgment is granted. Judgment shall be entered for Defendants Norris Canyon Estate 

Owners Association and Securitas Security Services USA, Inc. and against Plaintiff Eugene 

Spencer.  
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 2.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD P 
HEARING ON MOTION FOR SUMMARY JUDGMENT (JOINDER TO NORRIS CANYON 
EST) FILED BY SECURITAS SECURITY SERVICES USA INC 
* TENTATIVE RULING: * 
 
  

See line 1.  

 

  

 3.  TIME:  9:00   CASE#: MSC16-00185 
CASE NAME: MELEAN VS. AMERIPARK 
HEARING ON MOTION TO/FOR PREFERENCE ON TRIAL SETTING FILED BY 
MIRIAM MELEAN, PATRICIA FOURNIOTIS 
* TENTATIVE RULING: * 
 
 The declaration of Attorney Ladva is insufficient to establish the “health issues” necessity for 
preferential setting.  However, in view of the age of Plaintiff Melean, the Court sets this matter 
for trial on October 16, 2017, 9AM, D.  Issue Conference is set for September 28, 2017, 9AM, 
D9. 
 
 

  

 4.  TIME:  9:00   CASE#: MSC16-00185 
CASE NAME: MELEAN VS. AMERIPARK 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Moot, See Line 3. 

  

 5.  TIME:  9:00   CASE#: MSC16-01161 
CASE NAME: GOLIAN VS BEHNIA 
HEARING ON MOTION TO/FOR CONTESTING GOOD FAITH SETTLEMENT 
APPLICATION FILED BY HOME DEPO U.S.A., INC 
* TENTATIVE RULING: * 
 
 
 Defendant Home Depot U.S.A., Inc.’s motion contesting Behnia’s good faith settlement 
application is denied.  The party asserting the lack of good faith has the burden of proof on that 
issue.  See CCP Section 877.6(d).  Here, Home Depot must demonstrate that the settlement is 
so far “out of the ballpark” in relation to the applicable factors as to be inconsistent with the 
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equitable objectives of the statute.  See CCP Section 877; 877.6; Tech-Bilt, Inc. v. Woodward-
Clyde & Associates (1985) 38 Cal.3d 488, 495.  Although the initial burden of proof lies with the 
party opposing good-faith confirmation of the settlement, once that party produces evidence that 
the settlement amount was “out of the ballpark,” the party seeking good-faith confirmation of the 
settlement must produce substantial evidence to counter the claim that the settlement is 
inequitable.  See Mattco Forge, Inc. v. Arthur Young & Co. (1995) 38 Cal.App.4th 1337, 1350-
1352. 

 Home Depot produced the following evidence to show that the settlement was “out of the 
ballpark.”  First, Home Depot attaches a copy of the police report from the incident to prove that 
Behnia is primarily responsible for the accident.  The police report concludes that “the cause of 
this collision is other improper driving.”  See Rothberg Decl., paragraph 4 and Exhibit B.  This 
evidence is inadmissible.  Police reports are not admissible under Uniform Business Records as 
Evidence Act (CCP Sections 1953e-1953h) and are expressly precluded by Vehicle Code 
Sections 20012-20015.  Even an affidavit by a police officer that purports to give evidentiary 
value to such report (which does not exist here) is inadmissible in support of motion for 
summary judgment and that would likewise be true for any other motion.  See Kramer v. Barnes 
(1963) 212 Cal.App.2d 440, 446.  There is no other evidence offered by Home Depot as to how 
the liability between the parties would break down regarding their respective negligence.  Thus, 
based on the allegations of the Complaint alone, it is impossible to tell which party, if any, was 
principally responsible for Plaintiff’s injuries and whether Behnia is not, in fact, paying his 
proportionate share.   

 Home Depot also produced Plaintiff’s Statement of Damages.  In that Statement, Plaintiff 
estimates her pain and suffering to be $600,000 and her medical expenses to be $40,065.94.  
This evidence is admissible, but it is not proof of any actual damages.  Plaintiff’s likely prove-
able damages are her medical expenses.  The amount any reasonable person would award 
Plaintiff for her pain and suffering damages is not at all certain, and $600,000 is speculative.  

 Hence, Home Depot has not met its burden of proof that the settlement was not in good 
faith.  Additionally, Behnia has offered to settle for the entire value of his insurance policy for 
bodily injury.  Courts have held that even if the claimant’s damages are obviously great and the 
liability for them is certain, a disproportionately low settlement figure is often reasonable in the 
case of a relatively insolvent and uninsured, or underinsured, joint tortfeasor.  In such a case, a 
settlement for the defendant's liability insurance policy limits may be approved as in good faith.  
See Mattco Forge, supra, 38 Cal.App.4th at 1352.  Here, Behnia’s offer is not disproportionately 
low.  It is a little under 1/6th of the potential damages.  Plaintiff’s only certain damages are her 
medical expenses, which are approximately $40,000.  Pain and suffering in the amount of 
$600,000 is speculative.  So, Plaintiff’s damages are not “obviously great,” and Behnia has 
offered his entire policy limits. 

 Home Depot points out in Reply that Behnia has not produced any admissible evidence 
that $100,000 was his insurance policy limits.  This is unnecessary since the burden never 
shifted to Defendant to prove that the settlement was not inequitable. 
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 6.  TIME:  9:00   CASE#: MSC16-01367 
CASE NAME: LIGUORI VENTURES II, LLC VS AG 
HEARING ON MOTION TO/FOR LEAVE TO FILE CROSS COMPLAINT FILED BY 
SUDHIR AGGARWAL 
* TENTATIVE RULING: * 
 
 
          The Court is without jurisdiction to rule on Defendant Sudhir Aggarwal’s Motion for Leave 
to File Cross-Complaint.  The court’s jurisdiction has been suspended by the filing of Plaintiff’s 
motion to change venue. 
 
 Defendant filed his motion on April 17, 2017.  On May 16, 2017, Plaintiff filed a Motion 
for Change of Venue.  Plaintiff seeks to change venue pursuant to CCP § 397(c) on the grounds 
that venue is now proper in San Diego County because all of the non-party witnesses located in 
California reside in San Diego.  
  
 A motion to change venue operates as a supersedeas or stay of proceedings. (South 
Sutter, LLC v. LJ Sutter Partners (1997) 193 Cal.App.4th 634, 655.)  “Generally, the filing of a 
motion for change of venue operates as a supersedeas or stay of proceedings, and the court 
cannot rule on other substantive issues while the motion for change of venue is pending.” 
(Thompson v. Thames (1997) 57 Cal.App.4th 1296, 1303-1304.)  “It has been stated that the 
filing of the motion ‘suspends the power of the trial court to act upon any other question until the 
motion has been determined.’ [Citations.] This effect has been called a suspension of the court's 
jurisdiction. [Citations.]”  (Moore v. Powell (1977) 70 Cal.App.3d 583, 587.) 
 
 Although the court’s jurisdiction is suspended while the motion to transfer is pending, this 
does not affect the parties’ right to discovery, provided the discovery proceedings are self-
executing. 
 
 Defendants’ arguments regarding timeliness and propriety of Plaintiff’s motion to change 
venue may be addressed at the hearing on Plaintiff’s motion.   

  

 7.  TIME:  9:00   CASE#: MSC16-01367 
CASE NAME: LIGUORI VENTURES II, LLC VS AG 
HEARING ON MOTION TO/FOR ORDER APPOINTING RECEIVER & PRELIMINARY 
INJUNCTION FILED BY SUDHIR AGGARWAL 
* TENTATIVE RULING: * 
 
 The Court is without jurisdiction to rule on Defendant Sudhir Aggarwal’s Motion for   
Appointment of Receiver and Preliminary Injunction.  The court’s jurisdiction has been 
suspended by the filing of Plaintiff’s motion to change venue. 
 
See Line 6. 
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 8.  TIME:  9:00   CASE#: MSC16-01371 
CASE NAME: CASILIO VS VALENTINE 
HEARING ON DEMURRER TO COMPLAINT of CASILIO FILED BY DANIEL LEE 
VALENTINE 
* TENTATIVE RULING: * 
 
 Dropped from calendar. 

  

 9.  TIME:  9:00   CASE#: MSC16-01511 
CASE NAME: CORPORATE CARE VS. HERBST 
HEARING ON MOTION TO/FOR PROTECTIVE ORDERS FILED BY JAMES 
HERBST, DFS GREEN, INC. 
* TENTATIVE RULING: * 
 
 For a determination to be made by the Court as to whether or not a protective order should 
issue in this case would require the Court to review over 1000 discovery requests, for which the 
Court has neither the time nor resources.  Therefore, a CCP 639 Discovery Referee will be 
appointed.  The Court will prepare and serve an Order within 10 days from the date of this 
hearing making such appointment. 

  

10.  TIME:  9:00   CASE#: MSC16-01805 
CASE NAME: BELLANCA VS VONNIESSEN 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO DISCOVERY AND THAT 
THE TRUTH, FILED BY PAMELA BELLANCA 
* TENTATIVE RULING: * 
 
 Granted. Responses and verifications have not been provided to the several discovery 
requests, although Defendant’s attorney stated in his Opposition that answers would be 
provided prior to the hearing.  No excuse for the delay has been given.  Verified responses 
(without objections) to all discovery shall be served no later than June 26, 2017.  Failure to do 
so will result in imposition of monetary sanctions in the amount of $3,260.00. 

  

11.  TIME:  9:00   CASE#: MSC16-02389 
CASE NAME: MARTINEZ VS. CARVALHO 
HEARING ON MOTION TO/FOR DEMURRER TO ANSWER TO COMPLAINT FILED 
BY CAROL ANDRADE MARTINEZ 
* TENTATIVE RULING: * 
 

 Plaintiff’s demurrer to the affirmative defenses in the answer is overruled in part and 

sustained in part.  Leave to amend is granted.  Any amended answer shall be filed and served 

on or before June 21, 2017. 

The court requests that, in future briefs, plaintiff’s counsel put any citations to cases or 
statutes in the body of his papers rather than in footnotes. 
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First Affirmative Defense, Failure to State a Claim: 
 
The demurrer to this affirmative defense is overruled.  While perhaps the matter alleged 

is more properly raised by demurrer than answer (see CCP § 420.10, 420.30), it is an objection 
to a pleading that is never waived.  (CCP § 430.80 (a).)  It is customary to include it in the 
answer, and doing so alerts the plaintiff to the ongoing objection.  It does not cause him any 
prejudice. 

 
 
Second Affirmative Defense, Comparative Negligence: 

 
The demurrer to this affirmative defense is overruled.  Affirmative defenses must be 

alleged in the same manner as claims in the complaint.  In a complaint, negligence may be 
alleged generally.  (See Taylor v. Oakland Scavenger Co. (1938) 12 Cal.2d 310, 316.)  So too 
then may comparative negligence.  The case that plaintiff cites does not hold to the contrary.  It 
says that contributory negligence must be pleaded, not that it must be pleaded specifically.   
(See Provost v. Worrall (1956) 142 Cal.App.2d 367.)  Plaintiff can obtain any necessary details 
through discovery.   

 
Defendants did not waive argument regarding the demurrers to any of the Affirmative 

Defenses, as plaintiff claims in her Reply Brief.  Defendants made general arguments in 
opposition to all of the demurrers.  Then they stated, “[Now] Defendants will comment . . . briefly 
on some of the affirmative defenses for which there are additional reasons why the Demurrer 
should be overruled.”  (Opp. at 5:7-8 (emphasis added).) 

 
Third Affirmative Defense, Laches: 
 
The demurrer to this cause of action is overruled.  Plaintiff’s argument is better raised by 

a motion for summary adjudication than by a demurrer. 
 

Fourth Affirmative Defense, Unclean Hands: 
 
The demurrer to this affirmative defense is overruled. 
 
Fifth, Sixth, and Sixteenth Affirmative Defenses, Estoppel and Waiver: 
 
The demurrer to these affirmative defenses is overruled.  
 
Seventh Affirmative Defense, Failure to Mitigate: 
 
The demurrer to this affirmative defense is overruled. 
 
Eighth Affirmative Defense, Lack of Standing: 
 
The demurrer to this affirmative defense is overruled, as it may be directed to plaintiff’s 

Third Cause of Action. 
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Ninth Affirmative Defense, Absence of Consumer Transaction: 
 
The demurrer to this affirmative defense is sustained, with leave to amend.  Defendants 

cite no authority stating that this is an affirmative defense rather than simply something covered 
by defendants’ denial of the paragraph of the complaint alleging that the financial obligation 
involved is a consumer debt.  (See Complaint, ¶ 53.) 
 

Tenth Affirmative Defense, Plaintiff’s Lack of Good Faith: 
 
The demurrer to this affirmative defense is sustained, with leave to amend.   Defendant 

cites no authority stating that such an affirmative defense exists or that defendants cannot file a 
motion under CCP § 128.5 unless they first plead that section as a defense to plaintiff’s claim.  If 
such a motion can be filed without first pleading the code section as an affirmative defense, the 
code section is not an affirmative defense.  It is an additional remedy for a defendant who 
proves, following a denial of the complaint, that a plaintiff is not only wrong, but also lacks good 
faith.   

 
Eleventh Affirmative Defense, Setoff: 
 
The demurrer to this affirmative defense is overruled.  (See Reply Brief at 8:7-9.) 
 
Twelfth Affirmative Defense, Excused Performance: 
 
The demurrer to this affirmative defense is overruled. 
 
Thirteenth Affirmative Defense, Condition Precedent: 
 
The demurrer to this affirmative defense is overruled.   
 
Fourteenth Affirmative Defense, Substantial Factor: 

 
The demurrer to this affirmative defense is sustained, with leave to amend.   

Defendants cite no authority stating that this is an affirmative defense rather than simply 
something covered by defendants’ denials. 

 
Fifteenth Affirmative Defense, Prior Inconsistent Statements: 
 
The demurrer to this affirmative defense is sustained, with leave to amend.  As phrased, 

this “affirmative defense” does not allege a defense, only an exception to the hearsay rule. 
 

Seventeenth Affirmative Defense, Avoidance of Service of Process: 
 
The demurrer to this affirmative defense is overruled.  As the court previously ordered 

when it ruled on the demurrer, “The issue of whether service was proper in this case cannot be 
determined at the pleading stage, only at summary judgment or trial.”  (See Order filed 3/29/17.)  
How any intentional avoidance of service, if proven, would play into that determination is also for 
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summary judgment or trial, when the court can take into account all the circumstances in 
deciding whether to grant plaintiff’s request for equitable relief. 
 
 

  

12.  TIME:  9:00   CASE#: MSC16-02389 
CASE NAME: MARTINEZ VS. CARVALHO 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 May appear by Court Call if ruling on Line 12 is not disputed. 

 

13.  TIME:  9:00   CASE#: MSC17-00511 
CASE NAME: SAICON VS AURIONPRO 
HEARING ON PETITION TO COMPEL ARBITRATION OF SAICON'S CLAIMS ( 
AURIONPRO SOLUTIONS, INC., AURIONPRO SOLUTIONS) 
* TENTATIVE RULING: * 
 

 The petition of Aurionpro Solutions, Inc. (“Inc.”) and Aurionpro Solutions, S.P.C. (“SPC”) 

to compel arbitration is denied without prejudice.  Petitioners have not satisfied their burden to 

show the parties agreed to arbitrate this dispute.  

The court shall order a dispute to arbitration if it “determines that an agreement to 
arbitrate the controversy exists” and certain other conditions are met.  (See CCP § 1281.2.)  
However, the court may order to arbitration only those controversies that the parties have 
agreed to submit to arbitration.  (See Dream Theater, Inc. v. Dream Theater (2004) 124 
Cal.App.4th 547, 552 (“a party cannot be required to submit to arbitration any dispute which he 
has not agreed so to submit.”)  The petitioning party has the burden of proving the dispute is 
covered by the agreement to arbitrate.  (Larian v. Larian (2004) 123 Cal.App.4th 751, 760.) 

 
“In determining whether an arbitration agreement applies to a specific dispute, the court 

may examine only the agreement itself and the complaint filed by the party refusing arbitration.”  
(Rice v. Downs (2016) 248 Cal.App.4th 175, 185, citing a prior case.)   

 
In examining the agreement and resolving the question whether the parties have agreed 

to submit a particular dispute to arbitration, “[t]he court should attempt to give effect to the 
parties’ intentions, in light of the usual and ordinary meaning of the contractual language and the 
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circumstances under which the agreement was made. … Because California has a strong public 
policy in favor of arbitration . . . arbitration agreements should be liberally interpreted, and 
arbitration should be ordered unless the agreement clearly does not apply to the dispute in 
question’ …. Doubts as to whether an arbitration [provision] applies to a particular dispute are to 
be resolved in favor of sending the parties to arbitration . .  

 
“. . . A heavy presumption weighs the scales in favor of arbitrability; an order directing 

arbitration should be granted ‘unless it may be said with positive assurance that the arbitration 
[provision] is not susceptible of an interpretation that covers the asserted dispute.’ . . . To the 
extent possible, an exclusionary clause in an arbitration provision should be narrowly construed. 
. . . ‘The burden is on the party opposing arbitration to show the agreement cannot be 
interpreted to apply to the dispute. … Whether a contract is reasonably susceptible to a party's 
interpretation can be determined from the language of the contract itself. … The policy in favor 
of arbitration does not apply when the contract cannot be interpreted in favor of arbitration. 
There is no policy in favor of arbitrating a dispute the parties did not agree to arbitrate.’”  
(Gravillis v. Coldwell Banker Residential Brokerage Co. (2009) 143 Cal.App.4th 761, 771-772 
(internal quotations and citations omitted.)   

 
In filing their petition, defendants rely on Article 6 of the Asset Purchase Agreement 

executed by the parties on April 1, 2016 (the “APA”).  (See Ex. A to plaintiff’s Opposition.)  In 
pertinent part, Article 6 provides as follows: 

 
“Subject to Sections 6.3, 6.5 and 6.6 . . . Seller hereby agree [sic] to indemnify Buyer . . 

. from, any . . . loss, action, liability, claim, damage or expense . . . for or on account of or arising 
in connection with:  (a) Any material breach on the part of Seller of any representation or 
warranty contained in this Agreement; [or] (b) Any material breach of any covenant, agreement 
or obligation of Seller contained in this Agreement . . .”  A party seeking indemnity is required to 
give prompt notice of the claim, action or proceeding.  The parties then have 30 days to reach 
agreement.  If they cannot do so, “the matter may be submitted by either Party for binding 
arbitration of the type described in Section 6.6.”  (Section 6.5 (a) (emphasis added).)  

 
 “If no agreement can be reached during the Dispute Resolution Period, either Party may 
demand arbitration of the matter unless the amount of damages or loss is at issue in pending 
litigation with a Third-Party, in which event arbitration will not be commenced until such amount 
is ascertained or both Parties agree to arbitration; and in either such event the matter will be 
settled by arbitration conducted by one arbitrator.”  (Sec. 6.7 (a).) 
 
 The key issue on this petition concerns the meaning of the term “indemnify” in the APA.  
Implicitly, Aurionpro contends this term means both to pay one party for losses that the other 
party directly suffers through a breach of the APA and for losses that it suffers because of 
claims made against it by third parties.  Saicon contends that term means only to pay one party 
for losses it suffers because of claims made against it by third parties.  Surprisingly, neither 
party has cited any authority on the meaning of the term “indemnify,” even though such authority 
exists.  (See cases cited below.) 
 
 Both meanings are conceivable under the plain and ordinary meaning of “indemnify.”  
Since at least 1969 the California Supreme Court has recognized that the term “indemnify” has 
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a “double sense” as used in statutes and dictionaries.  (Pacific Gas & E. Co. v. G. W. Thomas 
Drayage & Rigging Co., Inc. (1968) 69 Cal.2d 33, 41, n. 9 (hereinafter “PG & E”.)  Quoting the 
then current version of Black’s Law dictionary, PG & E states, that “indemnify” is defined as “A 
collateral contract or assurance, by which one person engages to secure another against an 
anticipated loss or to prevent him from being damnified by the legal consequences of an act or 
forbearance on the part of one of the parties or of some third person.”  (Ibid.; see more recent 
version quoted in Dream Theater, supra, at 556.)  Various subsequent cases state that 
indemnity may apply to either direct or third-party claims.  (See Zalkind v. Ceradyne, Inc. (2011) 
194 Cal.App.4th 1010, 1025; Dream Theater, Inc. v. Dream Theater, supra, 124 Cal.App.4th at 
556, n. 5;  
see also CC § 2772 (“Indemnity is a contract by which one engages to save another from a 
legal consequence of the conduct of one of the parties, or of some other person.” (Emphasis 
added.)   
 

Whether, in any given contract, the term “indemnify” refers to just third-party indemnity or 
to both third-party and direct indemnity is determined according to the language and contents of 
the contract as well as the intention of the parties as indicated by the contract.  (See Zalkind, 
supra, 194 Cal.App.4th at 1024.)  “[W]hether an indemnity agreement covers a given case turns 
primarily on contractual interpretation, and it is the intent of the parties as expressed in the 
agreement that should control. When the parties knowingly bargain for the protection at issue, 
the protection should be afforded. This requires an inquiry into the circumstances of the damage 
or injury and the language of the contract; of necessity, each case will turn on its own facts.”  
(Zalkind, supra, 194 Cal.App.4th at 1024-1025, citing a prior case.) 

 
Saicon has chosen to submit extrinsic evidence on the meaning of the term “indemnify” 

in the contract.  (See Lokre Decl., ¶ 4, 5.)  Defendants have not, even though under PG & E 
such evidence is apparently admissible. 

 
The court does not know why someone would draft a contract leaving the term 

“indemnify” ambiguous when it is well-established the term has two meanings, one of which is 
not favorable to a party desiring to resolve all disputes through binding arbitration.  The court 
similarly does not know why the drafter of a contract would feel the need to define the term 
“indemnify” to include simple breaches of contract and pick the less common definition for the 
term “indemnify” when the remedy for a breach of contract is defined by law.  (See Zalkind, 
supra, 194 Cal.App.4th at 1024 (“Indemnification agreements ordinarily relate to third party 
claims.”)  Finally, the court does not know why a party desiring a broad arbitration clause would 
fail to include in its agreement a separate article or section on arbitration that clearly applies to 
all provisions of the contract, setting forth a broad, general default rule, such as “All disputes 
arising out of this agreement shall be arbitrated,” or that all such disputes “shall be arbitrated 
unless otherwise provided.” 

 
Clearly, the parties did not intend that all disputes had to be arbitrated, as they provided 

a specific carve-out for promissory notes and a less explicit one for breaches of the non-
compete provisions.  (See APA, ¶ 6.7 (c) (“the provisions of this Section 6.7 shall not apply to 
the Promissory Notes”); 7.4 (“a breach of this [non-compete provision entitles Buyer] to obtain a 
temporary restraining order, without having to prove irreparable harm [and notwithstanding 
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anything in section 6.7.]”)  However, they unfortunately did not explicitly set arbitration as the 
default rule unless otherwise stated. 

 
On the other hand, there are clues that they intended the term “indemnify” to include 

both direct and third-party claims.  For instance, the opening language of Section 6.1 speaks not 
in terms of indemnifying one party from a claim of or liability to a third party, but more broadly 
from “any . . . liability, claim, damage or expense” arising from any material breach of a 
representation, warranty, covenant or obligation contained in the agreement.   
 

Also, the APA provides different notice obligations if the party seeking indemnification is 
doing so because of its own direct loss or because of a loss it incurs to a third party.  Section 6.5 
(a) requires the party seeking indemnification to give “prompt notice” if that party is seeking 
indemnity generally.  Section 6.5 (b) contains a specific provision applicable only if the party is 
seeking indemnity because of a claim by a third party.  In that event, the party seeking indemnity 
must give notice of his indemnity claim within 20 days after receipt of notice of the third-party 
claim.  There would seem to be no reason to have separate notice provisions about third-party 
indemnity and non-third-party indemnity if third-party indemnity were the sole type of indemnity 
covered by the APA.  (See Zalkind, supra, 194 Cal.App.4th at 1028-1029.) 
 

Finally, the APA contains reciprocal agreements by each contracting party to provide 
indemnity for the other’s wrongdoing, which is some evidence that Article 6 was intended to 
cover direct indemnity as well as third-party indemnity.  (See Dream Theater, supra, 124 
Cal.App.4th at 555.)   

 
Defendants have argued none of these points, however, submitted no authority on the 

meaning of the term “indemnify,” or provided any extrinsic evidence.  Therefore, the court finds 
they have not met their burden on the current petition. 

 
Further, even if the court were to find that defendants had met their burden on the 

current petition, it would still require further briefing on various issues, including why SPC is 
entitled to rely on the arbitration provisions of the APA, when SPC is not a party to the APA and 
the APA expressly states that it confers no rights on anyone not a party to it.  (APA, § 8.1.) 

 
There would also be an issue whether the entire current dispute between Saicon and 

Inc. must be arbitrated or only the breach of contract claims.  It is not yet clear to the court 
whether the allegedly fraudulent misrepresentations mentioned in paragraphs 27, 28, 36, and 37 
of the complaint were made in the APA or outside of it.  Article 6 refers to arbitration only of 
those claims for “material breach . . . of any representation or warranty contained in this 
Agreement.”  (APA, § 6.1 (a).  (It is not clear how one “breaches” a representation other than a 
promise.)  None of the parties tells the court where the representations alleged in the complaint 
are contained in the APA. 

 
Finally the language of section 6.5 (a) is troubling.  Instead of saying something like, “All 

disputes shall be submitted to binding arbitration if demanded by either party, it states, “If the 
Parties cannot reach agreement within the Dispute Resolution Period, the matter may be 
submitted by either Party for binding arbitration . . .”   
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For all of these reasons, defendants’ petition is denied without prejudice. 
 

  

14.  TIME:  9:00   CASE#: MSL12-03493 
CASE NAME: TARGET VS DUMMER 
HEARING ON MOTION TO/FOR SET ASIDE JUDGMENT & ENTRY OF DEFAULT 
FILED BY KARI L DUMMER, TIMOTHY DUMMER 
* TENTATIVE RULING: * 
 
 Defendants’ Motion as presented  is denied without prejudice as it is untimely.   Defendants 
have not brought this motion on an equitable basis for relief by showing they have a meritorious 
defense.  They have not attached a proposed answer to their moving papers.  Although the 
judgment is not void on its face, it appears based on weight of the evidence that it may be void 
because of improper service.   

  

15.  TIME:  9:00   CASE#: MSL12-03493 
CASE NAME: TARGET VS DUMMER 
HEARING ON MOTION TO/FOR STAY EXECUTION & RECLL OR QUASH THE 
WRIT OF EXEC FILED BY KARI L DUMMER, TIMOTHY DUMMER 
* TENTATIVE RULING: * 
 
 Denied.  See Line 14 

  

16.  TIME:  9:00   CASE#: MSL12-04643 
CASE NAME: CARVALHO VS MARTINEZ 
SPECIAL SET HEARING ON: RELATED CASE C16-02389 SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
 See lines 11 & 12. 
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17.  TIME:  9:00   CASE#: MSN17-0695 
CASE NAME: MATTER OF LISA JOHNSON 
HEARING ON PETITION TO/FOR APPROVAL OF TRANSFER OF STRUCTURED 
PMT FILED BY L 200, LLC 
* TENTATIVE RULING: * 
 
 Appearance required. 

  

18.  TIME:  9:00   CASE#: MSN17-0757 
CASE NAME: MENDOZA VS FERNANDES 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
In view of the minor’s severe  injuries, including eye injuries which appear to be permanent, and 
the nature of the accident, plaintiff’s attorney is requested to submit a further declaration relating 
to efforts made to locate additional available insurance, i.e. umbrella coverage, under-insured 
motorist coverage, etc. and assets of the defendant which are potentially available.  Therefore, 
this matter is continued until June 28, 2017, 9am, D9, to allow the filing of the further 
declaration. 

 


